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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHVOND, MARCH 27, 2002
APPLI CATI ON OF
ROBERT A. W NNEY, D/ B/A CASE NO. PUEO00665
THE WATERWORKS COVPANY OF
FRANKLI N COUNTY

To change rates and charges

FI NAL ORDER

Bef ore the Conmission is the application of Robert A.
W nney, d/b/a The Wat erwor ks Conpany of Franklin County ("The
Wat er wor ks Conpany"” or "Conpany"), to change rates and charges
as provided by the Small Water or Sewer Public Utility Act
("Smal | Water Act"), 88 56-265.13:1 through 56-265.13:7 of the
Code of Virginia. In the Report of Al exander F. Skirpan, Jr.,
Hearing Exam ner of February 21, 2002(the Report), Exam ner
Skirpan recommended that The Waterworks Conpany's current
schedul e of rates and charges, including its availability
charge, remain in effect without revision. No comments on the
Report were filed. Upon consideration of the applicable statutes
and the record in this proceeding, the Commi ssion will adopt the
exam ner's recommendation that the Conpany's current rate

structure remain in effect.
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As discussed in the Report, at 1-2, this application has
had a conplex history. By Oder for Notice and Hearing of
Decenber 12, 2000, the Conm ssion docketed The WAt erworks
Conmpany' s application and schedul ed a public hearing for
March 20, 2001, before a hearing examner. On March 12, 2001,

t he Conpany requested | eave to withdraw the application. By
Heari ng Exam ner's Report of March 16, 2001, the exam ner
recommended to the Conmi ssion that the application be dism ssed.

The Conmi ssion determ ned that the matter should not be
di sm ssed but should proceed to hearing as directed by our Order
Remandi ng Case to Exam ner of July 6, 2001. While the exam ner
had recomrended t hat the Conm ssion grant The Wat erwor ks Conpany
| eave to withdraw its application, we remanded the case to
develop a record. In particular, we directed the Comr ssion
Staff to present evidence on the Conpany's availability charge

in light of our Order of March 20, 2001, in B& Enterprises,

L.C., Case No. PUE990616.

As we discuss in the foll ow ng paragraphs, the Conmm ssion
will allow The Wat erwor ks Conpany's availability charge to
remain in effect. Qur decision, based on the record in this
proceeding, to allow the charge to remain in effect does not
alter the determ nation that | ed the Comm ssion to remand the
case. As we found in our Oder Remandi ng Case to Exam ner of

July 6, 2001, the Small Water Act confers authority to review



t he reasonabl eness of a charge after the small water conpany
initiates the statutory process for changing its rates and
charges. The Small Water Act reduces the regulatory burden on
smal | conpanies and limts the Conmi ssion's jurisdiction. An
applicant for rate relief under the Small Water Act may
determ ne that pursuing an application is not productive and

W t hdraw. However, when a rate, charge, rule, or regulation is
guestioned and testinony or other information supporting the
chall enge is offered, the Comm ssion is enpowered and obl i gated
to consider the matter, and | eave to withdraw may be denied in
t hose circunst ances.

In the Report, at 9-11, the Exam ner reviewed the evidence
offered by the Staff to establish that an availability charge
was not just and reasonable. Exam ner Skirpan found that the
Staff had not satisfied its evidentiary burden, and the
Commi ssion will not disturb that finding. The annua
availability charge will remain in effect to the extent required
by a contract, covenant, equitable servitude, or the |ike which

i s independent of the Conpany's tariff. Conmonwealth, ex rel.

Ot v. Wntergreen Valley Uility Co., L.P., 1998 S.C. C. Ann.

Rep. 352, 354. Further, as with any of the Conpany's rates,
charges, rules, or regulations, it may be subject to chall enge

in any future proceeding.



Li kewi se, as long as the charge remains in effect, it nust
be applied uniformy. The record establishes that The
Wat er wor ks Conpany has not billed all |ot owers for the charge.
It appears that the Conpany has not made an effort to coll ect
t he annual availability charge from sone devel opers or
investors. Such a practice is contrary to the requirenent for
uniformty of charges in the Small Water Act, § 56-265.13:4 of
the Code of Virginia, and the Conpany nust apply the charge to
all |ot owners.

In this application, The Waterworks Conpany proposed a
connection charge, which the Conm ssion rejects. The Conpany
did not establish that it incurs any cost in connecting a new
customer to its system Rather, the custoner bears the costs of
| abor and materials to connect a residence to the system Based
upon the record before us, we find that a connection charge or
fee is unjust and unreasonable. Qur decision based on the
record before us does not preclude The Waterworks Conpany from
i nposi ng a connection fee or charge in the future. The
Wat er wor ks Conpany m ght establish in a future rate proceeding
that a cost-based connection fee is just and reasonabl e and
should be in its tariff. As shown in the record, The Wt erworks
Conpany does not conply with all requirenments of the Virginia

Department of Health. A properly designed connection charge or



fee may be a nmeans of recovering certain costs of necessary
i nprovenents reasonably all ocable to new connecti ons.

Wi | e the Conm ssion denies any increase in rates and
charges, a refund will not be ordered. On March 29, 2001, the
Conpany filed with the Clerk a statenent that, follow ng
wi t hdrawal of its application, it had voluntarily refunded any
suns due custoners that had paid the proposed rates.

Finally, the Comm ssion will take notice of the O der of

Novenber 16, 2001, in Commonwealth of Virginia v. Robert A

W nney, File No. 01-01-4647 (Franklin Co. Gr. C.). By the
O der of Novenber 16, 2001, in a proceeding initiated by the
Virginia Departnent of Health, the Crcuit Court appointed David
Tal bott as receiver for The Waterworks Conpany. VWhile the
Comm ssion nmay consider this receivership or related natters in
the future, those issues are not now before us. The Waterworks
Conmpany holds a certificate of public convenience and necessity
granted by the Conm ssion, and we have found that its schedul e
of rates and charge neets the requirenents of the Small Water
Act. Until the Conm ssion nay order any revisions to its
certificate or its tariff, the Conm ssion expects the Waterworks
Conmpany to continue its current operations. W |ikew se expect
the Conpany to conply with this order

Based upon the record in this proceedi ng, the Conm ssion

finds as foll ows:



(1) The use of a test year ending Novenber 30, 2000, is
proper in this proceeding;

(2) The Waterworks Conpany's test year operating revenues,
after all adjustnments, were $16, 440;

(3) The Waterworks Conpany's test year operating revenue
deductions, after all adjustnents, were $10, 956;

(4) The Waterworks Conpany's test year operating incone,
after all adjustnents, was $5, 484;

(5) The Waterworks Conpany's adjusted test-year rate base
was $33, 267;

(6) The Waterworks Conpany's current rates produce a
return on adjusted rate base of 16.484%

(7) The Waterworks Conpany's rates and charges now in
effect are just and reasonable and should renmain in effect;

(8) The Waterworks Conpany has not established any cost
that the utility incurs in connecting a custoner and any
connection charge or fee would be unjust and unreasonabl e;

(9) The Waterworks Conpany may continue to collect its
annual availability charge, but such a charge nust be collected
fromthe owners, including investors or developers, of all lots
within the Conpany's service territory;

(10) As of the end of the test year, any vehicle |oans,
nort gages, or other | oans provided by Robert A. Wnney to The

Wat er wor ks Conpany of Franklin County that may be reflected on



t he Conpany's books and records have been repaid in full by the
Conmpany' s ratepayers and should no |onger be reflected in the
books and records;

(11) The Waterworks Conpany should maintain its books in
accordance with the Uni form System of Accounts for Cass C Water
Utilities adopted by the Commi ssion;

(12) The Wat erworks Conpany shoul d nmaintain property
records on capitalized plant itens;

(13) The Wat erwor ks Conpany shoul d maintain | ogs
of enployee tinme devoted to Conpany activities, |ong distance
t el ephone calls, and m | eage for Conpany activities; and

(14) The Waterwor ks Conpany should file an Annual
Fi nanci al and Operating Report with the Comm ssion's Division of
Public Wility Accounting.

Accordingly, IT 1S ORDERED THAT:

(1) The Conpany's application to change rates and charges
pursuant to the Small Water or Sewer Public Uility Act, 88 56-
265. 13: 1 through 56-265.13:7 of the Code of Virginia, is denied.

(2) The Conpany maintain records and | ogs in accordance
with findings (11), (12) and (13) above and file an annua
report in accordance with finding (14) above.

(3) Based on the evidence in this case, in future
proceedi ngs before the Conm ssion, no application, financial

statenent, or other docunent shall reflect any vehicle | oans,



nort gages, or other |oans provided by Robert A Wnney to The
Wat er wor ks Conpany of Franklin County.
(4) This application be dismssed and renoved fromthe

Cormmi ssi on' s docket.



